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I.S.B. #6555
JENNY C. SWINFORD
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I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GENE BENJAMIN KASTNER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43978
ELMORE COUNTY NO. CR 2014-3125
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, Gene Benjamin Kastner was convicted of child custody
interference. The district court sentenced him to five years, with three years fixed.
Mr. Kastner appeals to this Court, asserting the district court abused its discretion by
imposing an excessive sentence.
Statement of Facts and Course of Proceedings
In November of 2014, the State filed a Criminal Complaint alleging Mr. Kastner
committed the crime of child custody interference, in violation of I.C. § 18-4506.
(R., pp.10–11.) According to the presentence investigation report (“PSI”), the police
believed that Mr. Kastner’s sixteen-year-old cousin M.K. ran away from her home in
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Mountain Home, Idaho, on October 16, 2014. (PSI, p.3; Oregon State Police Incident
Report, p.2.) M.K.’s father told the police that she had “a significant history of running
away from home.” (Elmore County Sheriffs Department Incident Report, p.5.) Two
weeks later, on October 29, 2014, the police located M.K. in the Baker City, Oregon,
area. (PSI, p.4.) M.K. was living with Mr. Kastner and his family in Baker City. (PSI,
pp.3–4, 8, 9; Aff. for Probable Cause for Arrest, pp.3, 5.) The police found M.K. during a
traffic stop—Mr. Kastner was driving with M.K. and his three children to buy them
Halloween costumes. (Oregon State Police Incident Report, p.2.) When the police
located M.K., she told the police that she could not go back home “because of an
abusive situation.” (Oregon State Police Incident Report, p.2.) Similarly, Mr. Kastner told
the police that “there was an abusive situation at [M.K.]’s home with her stepmother.”
(Oregon State Police Report, p.2.)
After a preliminary hearing, the magistrate found probable cause for the offense
and bound Mr. Kastner over to district court. (R., pp.20–22, 26–27.) The State filed an
Information charging Mr. Kastner with child custody interference. (R., pp.28–29.)
Mr. Kastner entered a plea of not guilty and proceeded to trial. (R., pp.32–33; see
generally Tr., p.6, L.1–p.409, L.10.)
At trial, Mr. Kastner admitted that he picked up M.K. from her high school in
Mountain Home and brought her to Baker City. 1 (Tr., p.303, L.6–p.308, L.9; see also
Tr., p.216, L.20–p.221, L.2 (M.K.’s testimony on running away).) Mr. Kastner explained
that he only brought M.K. with him because she said she would commit suicide if he
refused. (Tr., p.303, L.6–p.304, L.18.) Mr. Kastner also testified that M.K. told him she
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would commit suicide if he told her parents or the police. (Tr., p.332, Ls.6–25.) The jury
found Mr. Kastner guilty as charged.2 (Tr., p.403, L.21–p.404, L.4; R., p.63.)
The district court held a sentencing hearing. (See Tr., p.410, L.1–p.429, L.3.) The
PSI recommended that the district court retain jurisdiction. (PSI, p.15.) The State
recommended a sentence of five years fixed. (Tr., p.420, Ls.9–15.) Mr. Kastner
requested that the district court place him on probation or, alternatively, sentence him to
five years, with two years fixed, and retain jurisdiction. (Tr., p.422, Ls.1–2, Ls.17–22.)
The district court sentenced Mr. Kastner to five years in prison, with three years fixed.
(Tr., p.427, Ls.16–23.) The district court did not retain jurisdiction. (Tr., p.427, Ls.10–
11.) Mr. Kastner filed a timely Notice of Appeal from the district court’s Judgment of
Conviction and Commitment. (R., pp.90–92 (Re-Issue of Judgment of Conviction and
Commitment), 94–96 (Notice of Appeal).)

Before going to Baker City, M.K. also went on a hunting trip with Mr. Kastner and his
children in McCall, Idaho. (Tr., p.304, L.19–p.306, L.2.)
2 In a separate case, CR 2014-3441, Mr. Kastner was charged with lewd conduct with a
minor and rape. (See Tr., p.11, L.3–p.12, L.2.) These crimes allegedly occurred in 2012
and 2013, before the child custody inference offense. (See Tr., p.11, L.3–p.12, L.2.)
Mr. Kastner adamantly denied any kind of sexual relationship with M.K. (See Baker City
Police Department Incident Report, p.4.) He pled not guilty to these charges, and the
case proceeded to trial with the child custody inference case. (Tr., p.12, Ls.1–2;
R., pp.32–33.) At trial, Mr. Kastner testified and again denied the allegations.
(Tr., p.308, L.10–p.325, L.2.) The district court declared a mistrial after it found the jury
was deadlocked on the charges. (Tr., p.401, L.16–p.403, L.16, p.404, Ls.11–13.) The
State retried the case, and Mr. Kastner was acquitted. (R., p.81; Tr., p.410, Ls.11–14 (at
sentencing hearing for child custody interference, district court stating that Mr. Kastner
“acquitted and found not guilty” on the other charges).) The Idaho Supreme Court Data
Repository confirms that Mr. Kastner was acquitted of the charges in CR 2014-3441.
1
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ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of five
years, with three years fixed, upon Mr. Kastner, following his conviction for child custody
interference?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five
Years, With Three Years Fixed, Upon Mr. Kastner, Following His Conviction For Child
Custody Interference
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Kastner’s
sentence does not exceed the statutory maximum. See I.C. § 18-112. Accordingly, to
show that the sentence imposed was unreasonable, Mr. Kastner “must show that the
sentence, in light of the governing criteria, is excessive under any reasonable view of
the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the

4

related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Kastner asserts that the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
that the district court should have sentenced him to a lesser term of imprisonment,
retained jurisdiction, or granted probation in light of the mitigating factors, including his
lack of a criminal history, his positive employment history, and his status as the primary
caregiver of his three children.
The lack of any prior convictions or arrests supports a lesser sentence for
thirty-two-year-old Mr. Kastner. “The absence of a criminal record is a mitigating factor
that courts consider.” State v. Miller, 151 Idaho 828, 836 (2011). “It has long been
recognized that ‘[t]he first offender should be accorded more lenient treatment than the
habitual criminal.” State v. Hoskins, 131 Idaho 670, 673 (Ct. App. 1998) (alteration in
original) (quoting State v. Nice, 103 Idaho 89, 91 (1982)). Further, the fact that “[t]he
defendant has no history of prior delinquency or criminal activity or has led a lawabiding life for a substantial period of time before the commission of the present crime”
weighs against imprisonment. I.C. § 19-2521(2)(g). Here, Mr. Kastner had no prior
charges or arrests other than those related to the instant offense. (PSI, pp.5–6.)
Mr. Kastner estimated that just one percent of his friends and acquaintances were
involved in criminal activity. (PSI, pp.6–7.) His father was “surprised to find his son had
been arrested for the instant offense” because “he had never been in trouble before.”
(PSI, p.8.) Moreover, Mr. Kastner had no disciplinary issues in the county jail while the
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case was pending. (PSI, p.6.) The complete absence of a prior criminal history or
disciplinary issues stands in favor of mitigation.
Mr. Kastner’s employability and work history also supports a lesser sentence.
See State v. Mitchell, 77 Idaho 115, 118 (1955) (recognizing gainful employment as a
mitigating factor); see also State v. Shideler, 103 Idaho 593, 594–95 (Ct. App. 1982)
(employment and desire to advance within company were mitigating circumstances). In
2003, Mr. Kastner obtained his GED through Boise State University. (PSI, p.10.) He
worked for Commercial Tire from August 2012 until his arrest for the instant offense in
October of 2014. (PSI, pp.10–11.) He told the presentence investigator that he had
experience as a tire specialist, a customer service representative, “radition tech,” a
carpenter, and flooring journeyman. (PSI, pp.10–11.) He also stated that he had no
issues holding steady employment. (PSI, p.11.) The district court should have given
more weight to Mr. Kastner’s work history and experience when imposing his sentence.
Moreover, Mr. Kastner had primary custody of three of his children prior to his
arrest. (PSI, p.9.) Mr. Kastner was married for approximately twelve years, and they had
three children. (PSI, p.9.) His children were thirteen, ten, and six years old at the time of
sentencing. (PSI, p.9.) Mr. Kastner had a fourth child with another woman while he and
his wife were separated. (PSI, p.9.) Mr. Kastner and his wife divorced in May of 2014.
(PSI, p.9.) After the divorce, the three children from Mr. Kastner’s marriage lived with
him, and he had joint custody of the fourth child. (PSI, pp.8, 9.) His ex-wife told the
presentence investigator that Mr. Kastner was an “amazing dad” and “would give up the
world for his kids.” (PSI, p.9.) She also said that the children’s lives had been “turned
upside down with this situation.” (PSI, p.9.) When asked what was most important in life,
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Mr. Kastner wrote his family and children. (PSI, p.12.) Mr. Kastner’s important role in his
children’s lives supports a lesser sentence.
Taken together, these mitigating circumstances plus the other information from
the presentence investigation warrant a term of probation or retained jurisdiction for
Mr. Kastner, not a prison sentence. Mr. Kastner had no prior criminal history, arrests, or
disciplinary issues in jail. He had steady employment before his arrest. He had three
children to take care of and support. In addition, he had no substance abuse issues.
(PSI, p.11.) He consumed alcohol very sporadically, stating he had “too many other
responsibilities.” (PSI, pp.11, 13–14 (GAIN summary).) He never used any illegal
substances. (PSI, pp.11, 13–14 (GAIN summary).) He also had no mental health
issues. (PSI, pp.11, 14 (Mental Health Review summary).) This information
demonstrates that Mr. Kastner would succeed on probation. If placed on probation, he
planned to get rehired by Commercial Tire, live with his brother, and secure his finances
so he could provide for his children again. (Tr., p.421, Ls.4–6, p.422, Ls.1–8.) A
five-year prison sentence did not take into account Mr. Kastner’s individual
characteristics, and it was excessive for the offense in light of the circumstances. (See
Tr., p.422, Ls.9–16 (defense counsel’s argument at sentencing).) By failing to give
sufficient weight to the mitigating circumstances in Mr. Kastner’s case, the district court
abused its discretion by imposing an excessive prison sentence of five years, with three
years fixed.
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CONCLUSION
Mr. Kastner respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he respectfully requests that this Court vacate the district
court’s judgment of conviction and commitment and remand his case to the district court
for a new sentencing hearing.
DATED this 3rd day of August, 2016.

_________/s/________________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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